Introduction
Th e right to vote and to participate in political life is an essential component of any democracy. 2 As Th omas Jeff erson famously wrote in the 1776 Declaration of Independence, 'governments are instituted among men deriving their just powers from the consent of the governed. ' 3 Who ought to be considered as 'the governed', has nonetheless remained a largely unsettled question in legal practice and politi-cal theory ever since. 4 Historically, the boundaries of the franchise have been the object of contestation in almost any constitutional system and it is only through slow and uneven developments that disenfranchised groups such as poor, women, minorities and youths have obtained the right to participate in the body politic. 5 Th is article analyses the regulation of voting rights for non-citizens in the European multilevel constitutional system. Th e pluralist arrangement that exists in Europe due to the overlap of the legal orders of the member states, of the European Union (EU) and of the European Convention on Human Rights (ECHR) is increasingly described by scholars as a 'multilevel constitutional architecture.' 6 A widespread assumption among constitutional lawyers is that the European system is a sui generis arrangement. Nevertheless, I have argued elsewhere that the European multilevel architecture can be meaningfully compared with other federal systems and that, if compared, it can also be better understood. 7 Th e purpose of this article is therefore to study the European electoral rights regime for non-citizens and the implications emerging from a multilevel constitutional architecture, in a comparative perspective with the federal experience of the United States of America (US). To clarify the terminology, with the term 'noncitizens' (or 'aliens' or 'foreigners') I refer here both to citizens of a member state of the EU or the US who reside in another member state of the EU or the US (i.e. -according to the European legal jargon -'second-country nationals') and to citizens of a non-member country who permanently reside within a member state of the EU or the US (i.e., 'third-country nationals').
Th e article argues that the complex interplay among national and transnational laws in the European multilevel architecture has created new challenges and tensions in the fi eld of electoral rights for non-citizens. Several inconsistencies, in particular, seem to emerge from the interaction between states' electoral laws and the voting rights regime developing at the EU level. At the same time, however, 7 (2011) this article claims that the dynamics at play in Europe are not unique. Rather, the experience of the US in the fi eld of alien suff rage and citizenship underlines how the interplay between state and federal law have historically produced phenomena in the US that are akin to the ones existing in Europe. 8 To this end, the article is structured as follows. It begins by examining the legislation regulating electoral rights for non-citizens in the EU member states and explores the increasing impact that supranational law exercises within domestic legal systems. It then analyzes the tensions and challenges that this overlap generates. Th irdly it introduces a comparative assessment to argue that analogous dynamics have characterized the constitutional experience of the US. Finally the paper evaluates the most recent transformations brought about by the case-law of the European courts and EU Lisbon Treaty and discusses whether further reforms would be advisable to address some of the remaining inconsistencies in the European electoral rights regime.
Electoral rights for non-citizens in the European multilevel architecture
Since the end of World War II Europe has experienced a progressive expansion of political rights. 9 A fundamental right to vote for citizens, regardless of sex, wealth and social conditions, has been enshrined in the fundamental laws of most member states and recognized under the ECHR. Developments at the level of the EU, otherwise, have further increased the mechanisms of democratic representation. 10 Despite this trend toward the extension of the franchise, however, signifi cant variations exist on how the question of voting rights for non-citizens is dealt with in each layer of the European multilevel system.
11 Th e enfranchisement of aliens 8 Th e focus of this article will be on the regulation of electoral rights for non-citizens. For a broader assessment of how the electoral rights regime interplays in Europe with the domestic legislation on nationality cf. F. Fabbrini, 'Th e Right to Vote for Non-Citizens in the European Multilevel System of Fundamental Rights Protection. A Case Study in Inconsistency?', Eric Stein Working Paper No. 4 (2010) from which this paper draws. 9 In his celebrated sociological theory of citizenship T. Marshall, Citizenship and Social Class (Cambridge UP 1950) argued that political rights (i.e., voting rights) were the second wave of entitlements that the people obtained vis-à-vis the state in the course of the 19 th century, after the acquisition of civil rights in the 18 th century liberal revolutions and before the conquest of social rights during the 20 th century. 10 Cf. Editorial, 'Th inking about Elections and About Democratic Representation', 7 EuConst (2011) p. 1. 11 Cf. V. Giraudon, 'Citizenship Rights for Non-Citizens', in C. Joppke (ed.), Challenge to the Nation-State (Oxford UP 1998) p. 272 and C. Joppke, 'Th e Evolution of Alien Rights in the United States, Germany and the European Union', in A. Aleinikoff and D. Klusmeyer (eds.), is indeed a refl ection of traditions of political and social inclusion, 12 and relevant diff erences exist in the vision of the polity embedded in national, EU and ECHR law.
At the state level -despite the existence of a plurality of statutory frameworks -it seems possible to classify the positions of the EU member states on the issue of voting rights for non-citizens in four regulatory models. Th ese models can be ideally placed in a continuum: ranging from legal systems which are rather open toward the extension of the franchise, even in national elections, to the benefi t of qualifi ed non-citizens -to legal systems which are, instead, extremely restrictive in limiting the right to democratic participation only to nationals, in the name of an ethnic, identity-based, conception of the people. 13 At one extreme of the spectrum lie the United Kingdom (UK) and Ireland, which grant voting rights to selected classes of resident aliens not only at the local level but also in national elections.
14 In the UK -pursuing to a tradition dating to the time of the British Empire and codifi ed in the Representation of the People Act 15 -participation in national parliamentary elections is ensured to anybody who 'is either a Commonwealth citizen or a citizen of the Republic of Ireland' and permanently resides in the UK. 16 On the other hand, a third group of EU states currently do not extend voting rights to non-citizens at the local level but nothing would prevent them from doing so by enacting appropriate legislation. Th is seems to be, for example, the case of Italy. 24 In a series of rulings, in fact, the Corte Costituzionale 25 declared as purely programmatic (i.e. deprived of any legally binding force) the statutes of several Regions extending voting rights at the local level to non-citizens arguing that the Constitution expressly reserves the exclusive competence in the fi eld of electoral law to the national legislature. Th e clause of the Constitution which recognizes that all citizens have the right to vote, 26 however, has not been inter- 20 Currently, among the 27 member states of the EU 15 extend the franchise at the local level to (at least some classes of ) non-EU citizens: Belgium, Denmark, Estonia, Finland, Hungary, Ireland, Lithuania, Luxembourg, Th e Netherlands, Portugal, Slovenia, Slovakia, Spain, Sweden and the United Kingdom. For a detailed examination of the issue cf. G. Zincone and S. Ardovino, 'I diritti elettorali dei migranti nello spazio politico e giuridico europeo ' preted by the Corte Costituzionale as prohibiting the national Parliament from enacting a bill enfranchising third-country nationals at the local level.
In a last group of member states, on the contrary, voting rights are constitutionally restricted to nationals and any expansion of the franchise to non-citizens requires the burdensome process of constitutional amendment. In Germany, for instance, the attempt by two Länder to extend voting rights to foreign residents in local (and Land) elections was declared unconstitutional by the Bundesverfassungsgericht which, in two joint 1990 decisions, 27 affi rmed that the constitutional concept of 'Volk' ought to be interpreted as restricting electoral rights only to German nationals and made clear that any expansion of the franchise to noncitizens required a constitutional change. 28 A similar stand was recently adopted also by the Austrian Verfassungsgerichtshof, which in 2004 declared a Land bill allowing third-country nationals to participate in local elections unconstitutional for violation of the principle of homogeneity of the electoral body. 29 Th e issue of electoral rights for non-citizens is instead addressed in an openended way in the framework of the ECHR. Given its importance for the establishment of a well-functioning democracy, Article 3 of the 1 st additional Protocol to the ECHR codifi es a fundamental right to vote 30 stating that the Contracting Parties shall organize free elections 'at reasonable intervals, by secret ballot, under conditions which will ensure the free expression of the opinion of the people in the choice of the legislature.' Th e provision talks about the right to vote of 'the people' without explicitly imposing any limitation of the franchise to 'the citizens.' Nevertheless, Article 16 of the ECHR expressly allows for the restriction of the political activities of aliens 31 and traditionally a wide margin of appreciation has been acknowledged by the European Court of Human Rights (ECtHR) to the Contracting Parties on voting rights issues.
32
In 1992, however, a separate Convention was negotiated within the Council of Europe with the aim of improving the integration of foreign residents into the local community 'by enhancing the possibilities for them to participate in local public aff airs.' 33 Article 6 of the Convention on the Participation of Foreigners in Public Life at the Local Level (CPFPL) requires Contracting Parties to grant aliens who have been resident for fi ve years in a state the right to vote and to stand in local government elections. 34 Although the CPFPL 'contains the fi rst unambiguous statement in international law upholding the rights of non-nationals residents to vote in local elections', 35 however, only a few EU countries have ratifi ed the treaty so far and some have even adopted reservations and derogations on Article 6, hence depriving the CPFPL of its most signifi cant clause.
36
Voting rights for non-citizens have been recognized at the EU level as well. 46 Th e aim of these provisions 'is essentially to abolish the nationality requirement to which most Member States currently make the exercise of the right to vote and to stand as a candidate subject.' 47 Th eir operation, however, is without prejudice 'for the right to vote and to stand as a candidate in the Member State of which the citizen is a national.' ) On technical grounds, 49 the two directives specify that EU citizens can exercise the right to vote in the member state of residence if they have expressed the wish to do so simply by producing a formal declaration. Appropriate measures can be adopted by the member states to avoid the individual concerned voting twice and to ensure that he has not been deprived of the right to vote in his home member state. Applications to stand as a candidate, then, are subject to the same conditions applying to candidates who are nationals. To address the specifi c concerns of some EU countries, nonetheless, the directives recognize that the right to stand for the head of the local government unit can be restricted to nationals. 50 Voting rights both in local and EU elections may be subject, moreover, to specifi c residency requirements in those states in which the proportion of non-national citizens of the EU of voting age exceeds one fi fth of the electoral population.
51
Th erefore, as EU primary and secondary legislation make clear, the progressive steps taken to enhance European political integration have had relevant consequences on the issue of voting rights for non-citizens. 52 By being awarded the status of EU citizens, the nationals of the EU member states have acquired a supplementary voice in the electoral process. Although the EU provisions dealing with voting rights in municipal and European Parliament elections are technically framed as non-discrimination clauses, their eff ect is to endow second-country nationals with the right to vote and to stand for elections at the local as well as at the supranational level in their country of residence. 53 Moreover, unlike the provisions of the CPFPL, these rights are directly eff ective in all member states (subject to the arrangements and the derogations set out in the directives mentioned above) and prevail over contrasting national law, including constitutional law.
In the end, as this short outline illustrates, the picture of voting rights for noncitizens in the European multilevel architecture is quite intricate. Th e legislation 49 For a detailed analysis and critical assessment of the content of the two directives cf. M. 51 See Art. 14, Directive 93/109 (and, with a similar language, Art. 12, Directive 94/80). Th ese provisions were specifi cally adopted to address the concerns of Luxembourg. Cf. however the critical comments of Kochenov, supra n. 42, p. 204. 52 Cf. Cartabia, supra n. 49, p. 7; Lardy, supra n. 37, p. 612; Shaw, supra n. of EU countries diff ers greatly on the matter and whereas some states enfranchise aliens even for national elections, others deem any extension of the suff rage beyond the citizenry unconstitutional. Th e international human rights norms provide only limited guidance on this issue: on the one hand, the exclusion of foreigners from the political process is regarded as acceptable by the ECHR; on the other, the CPFPL 'off ers a template of incremental steps towards enhancing the political participation rights of non-nationals.'
54 Th e EU, however, adds a new layer of complexity 55 to the picture by recognizing that citizens of each of the EU member states may vote and stand for local and European Parliament elections in their country of residence (even) when this is not their country of nationality. What are the consequences of these complex interactions among domestic and supranational law?
The challenges emerging from the impact of supranational law on state law Th e incremental expansion of the regulation of electoral rights at the supranational level has produced major consequences. In particular, the development in the EU framework of a substantive body of law enfranchising EU citizens who reside in a EU member state of which they are not nationals has signifi cantly increased the protection of the right to vote for non-citizens (second-country nationals) in the European legal space. At the same time, by recognizing that each EU member state must open its electoral process to individuals who do not hold its nationality, EU law 'has given rise to some inconsistencies and disruptions in national franchise systems.'
56 Th e open conception of the franchise premised in the grant of electoral rights at the EU level, in fact, challenges and puts under strain national laws and practices in the fi eld of electoral rights.
Th e new tensions generated by the rising impact of supranational law on the states' electoral regimes emerge chiefl y in two areas. On the one hand, EU law calls into question the domestic arrangements that either produce asymmetries in the electoral entitlements of second-country nationals or place constraints on the freedom of EU citizens to take full advantage of the voting rights benefi ts stemming from EU law. On the other hand, EU law calls into question the domestic arrangements that either fragment the treatment of third-country nationals permanently residing in the EU or persistently exclude them from the franchise, even at the local level. To describe these dynamics I will use hereafter the concept of 54 Shaw, supra n. 13, p. 65. 55 'inconsistency' as a catchword that -in my view -well synthesises the challenges and pressures emerging from the overlap and interaction of legal rules in the European multilevel constitutional architecture.
Th e interplay between supranational and domestic law generates several inconsistencies with regard to the electoral rights of second-country nationals. 57 As was mentioned in the previous section, EU citizens who reside in an EU country of which they are not nationals are granted in the member state of residence 'the right to participate in politics by way of elections (both actively and passively) at two of at least three vital levels of political representation.'
58 By putting fl esh on the bones of EU citizenship 59 and creating a common core of fundamental privileges for the nationals of the EU member states everywhere they reside within the EU, 60 in fact, EU law has empowered second-country nationals to vote in municipal and supranational elections -but not national elections -in the member state in which they reside and of which they are not nationals.
61
A fi rst complication arises however because, 'in the absence of a universal Community law defi nition of "municipal", the practical application of Art. 63 See Austrian Constitutional Court B3113/96, B3760/97 [1997] (holding that the disenfranchisement in the election for the municipality of Vienna of non-Austrian EU citizens residing in Vienna is admissible because the right to vote for local elections in the country of residence granted by EU law does not include the right to vote for a municipality which is also a Land in a federal system of government).
to cast a ballot even for the devolved legislatures of Scotland, Wales and Northern Ireland. 64 It has been affi rmed that these diff erences between national rules result 'in notable discrepancies between the rights enjoyed by European citizens in different Member States, harming the idea of equality among citizens.' 65 Indeed, it seems that the status of EU citizen does not carry equal electoral rights in every member state: rather, its content varies depending from the national law in force. 66 A second major diffi culty, then, is produced by the absence of an EU right to vote in general elections in the member state of residence when coupled with national provisions denying expatriate voting. As indicated, the national level of political representation in the member state of residence is currently left uncovered by EU law. 67 At the same time, it was already highlighted that the ECHR leaves to the states' discretion whether to extend political rights to non-citizens 68 and while some European countries (notably, the UK and Ireland) have decided autonomously to enfranchise some classes of foreigners even for parliamentary elections, the vast majority of EU states restrict voting rights for aliens at the local level or exclude them tout court.
69
As long as EU member states allow for expatriate voting, the lack of EU provisions establishing a right to vote in national elections in the member state of residency for the individuals who reside abroad is compensated by the possibility for them to take part in the choice of the legislature in their member state of nationality. 70 With the aim of emphasizing the link which should exist between an individual and the community mainly aff ecting his interests, it has been persuasively claimed that 'the country of residence [should be] primarily responsible for the inclusion of its resident population [and that] the country of origin should arguably not bear the obligation to make up for it by allowing emigrants […] to decide the political future of those who stayed behind.' 71 As unsatisfactory as 64 See Scotland Act 1998, Eliz. II c. 46, S. 11(1)(a); Government of Wales Act 1998, Eliz. II c. 38, Schedule 1, S. 10(1); Northern Ireland (Election) Act 1998, Eliz. II c. 12, S. 2(2). 65 Kochenov, supra n. 57, p. 209. 66 It is true that even if EU law had provided a uniform defi nition of the concept of 'municipal elections' to be applied in all member states, it still would have been possible for EU countries to go beyond the minimum provided by EU law and to recognize broader electoral rights to EU citizens resident. Yet, it appears undeniable that the asymmetries that this situation generates challenge the equality in the right to democratic participation of EU citizens throughout the EU. For an assessment of the problematic recognition of the principle of equality in EU law cf. D. Kochenov it may be, nonetheless, the possibility to cast an absentee vote allows the persons concerned to express a voice at least in the election of one national legisla ture.
72
A problem arises, on the contrary, for those EU member states which disenfranchise voters who no longer reside in the state or who have ceased to be resident for a number of consecutive years. 73 Certainly, the decision of states to withhold the right to vote from their citizens who live abroad is closely linked to the history and the political culture of the given state. 74 Countries which have traditionally been a place of emigration, or with large minority groups dislocated outside the national borders, tend to be more favourable to preserving ties with the overseas communities than states of immigration. 75 Hence, for instance, although Italy does not recognize voting rights for foreign residents even at the local level, the Constitution has recently been amended to ensure greater representation in both chambers of Parliament of the italiani all'estero.
76 Th e opposite rule exists instead in the UK, where citizens lose their voting rights after fi fteen years of continuous residence outside British territory.
77
Th e legal or factual impossibility of casting an absentee vote in several EU member states, however, generates an unsatisfactory situation: EU citizens who move to reside in a host member state, while gaining the right to vote at the municipal and supranational level in that state, are disenfranchised for national elections.
78 Th is situation seems inconsistent under a plurality of approaches. From an internal market perspective, individuals should not be forced to trade away their right to political representation at the state level in order to exercise free movement rights and participate, their alienage notwithstanding, in the local political life of another member state. Indeed, as it has been written, 'instead of benefi ting from both free-movement and national political representation rights, [ Since the purpose of EU electoral rights is to allow EU citizens to participate in political life and express their voice in elections even when they reside outside their country of nationality in Europe, the impossibility to cast a vote in general elections 'highlights the […] tension between national constitutional models and the models of democratic inclusion required by the goal of European citizenship.' 81 Th e interaction between supranational and domestic law, furthermore, generates a number of inconsistencies also with regard to the electoral rights of thirdcountry nationals permanently residing within the EU. It was highlighted in the previous section that while some EU countries have adopted legislations or ratifi ed international agreements (such as the CPFPL) that enfranchise non-citizens in local elections, many EU member states still restrict suff rage to citizens. 82 Th e arguments advanced in these countries to disenfranchise aliens -either based on an ethnic concept of 'people' 83 or on a republican ideal of citizenship 84 -nevertheless, lose much of their strength and become diffi cult to justify in light of the impact of EU law. 85 Indeed, 'once a Member State has opened its polling stations to Union citizens who lack its legal citizenship, what principled ground can it advance for refusing to consider the claims of other non-[]citizens to be admitted?' 86 It is true that the provisions granting voting rights to EU citizens in their country of residence introduced by the Maastricht Treaty were of such signifi cance that constitutional amendments were required in a number of member states to ratify the pact. 87 Hence, for example, Germany expressly introduced a clause allowing EU citizens to vote in local elections in its Basic Law 88 and France did the same in Article 88-3 of its Constitution (where specifi c arrangements were also made to ensure that foreigners would not be allowed to 'exercer les fonctions de maire ou d'adjoint ni participer à la désignation des électeurs sénatoriaux et à l'élection des sénateurs'). 89 Still, logically speaking, by extending the franchise to certain non-citizens (second-country nationals), these countries have compromised the claims in favour of the purity of the electoral body and opened the door for the extension of the suff rage to other classes of non-citizens. 90 In addition, on the basis of the provisions of the former Title V, TEC Directive 2003/109 on the status of third-country nationals who are long-term residents was adopted in 2003. 91 Th is framework legislation extends to third-country nationals many of the rights enjoyed by EU citizens (although with some exceptions, including voting rights), 92 on the assumptions that 'both experience similar forms of dislocation when they reside in a State where they lack the nationality.'
93 Even though the directive sets only a minimum standard that can be overcome by more favourable national provisions, 'the principle underpinning this [act] is that domicile generates entitlements both in the forms of equalization of the treatment of third country nationals with nationals of the host Member State in socio-economic life and enhanced protection against expulsion as well as rights of mobility within the EU.' 94 In light of these developments at the EU level, therefore, the disenfranchisements of permanent resident third-country nationals in some EU member states generates asymmetries across Europe:
95 citizens of non-EU countries who reside for fi ve years in a EU member state are automatically entitled to obtain long-term residence status; they enjoy a common core of rights; but, they can vote in local elections only if they happen to reside in a EU state which accords such right.
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Although certainly EU law only sets a minimum standard for the treatment of aliens, it appears that greater coordination among the member states would diminish the constitutional tensions that emerge from this account. 97 As of today, however, it has to be regretted 'that there is no common approach in all EU Member States to this issue.' 98 To sum up, a number of tensions and challenges have emerged in the fi eld of electoral rights for non-citizens in Europe because of the overlap and interplay between national and supranational law. 99 Whereas, historically, the European states were sovereign in deciding the boundaries of their electorates, the development at the supranational level of a substantive body of laws extending voting rights to EU citizens residing outside their country of nationality has placed new limits on the autonomy of the EU member states and put under additional pressure those national laws and practices which constrain the electoral entitlements of second-country nationals and tout court exclude from the franchise thirdcountry nationals. 100 Are the inconsistencies arising from the European multilevel regulation of electoral rights for non-citizens a sui generis phenomenon?
Electoral rights for non-citizens in the US federal system Th e complex dynamics that have emerged in Europe because of the overlap of diff erent norms on citizenship and voting rights, while certainly peculiar in some respect, are not unique. 101 Rather, comparable features seems to characterize the 'federal experiences of countries […] founded in their respective beginnings on a voluntary association of their Member States.' 102 In a comparative perspective, it is possible to argue, albeit with several caveats, that the tensions and challenges arising in the fi eld of electoral rights for non-citizens in the European multilevel architecture are analogous to the dynamics at play in those federal systems in which the competence over electoral rights and the power to defi ne the boundaries of the polity have been the object of continuous contestation between the federation and its constituent states.
Federico Fabbrini EuConst 7 (2011)
Th is appears to be especially the case for the US. 104 In the US federal experience, in fact, the scope of electoral rights for non-citizens has been historically conditioned by the interplay between state and federal rules and by the competition between a local and a transnational vision of citizenship and the polity. Whereas in the early phase of the federation, the constituent states were largely independent in defi ning who their peoples were and in regulating access to the franchise (both for state and federal elections), over time the federal government was granted increasing powers in the fi eld of electoral rights to remedy perceived shortcomings in the regulation of the right to vote and to ensure greater consistency, especially in the electoral entitlements for citizens of the US moving from one state to the other of the federation.
From the methodological point of view, 105 therefore, a comparison of the constitutional experience of the US federal system may be particularly useful in order to understand the dynamics and the developments at play in the fi eld of citizenship and voting rights in Europe. 106 Before undertaking this assessment, however, it is worth clarifying as a caveat that a comparison of the regulation of electoral rights for non-citizens in the European multilevel and the US federal systems neither implies that the two systems are identical nor suggests that they will inevitably evolve in the same way. 107 As scholars of comparative federalism have correctly pointed out, 'a comparison does not have to be based on the assumption of a complete identity of development. Its task is not to predict the future but to enlighten the present.' 108 At the same time the US federal system and the European multilevel architecture share an important structural analogy: they both feature a pluralist, heterarchical constitutional arrangement for the protection of fundamental rights, with rights being simultaneously recognized at the state and federal/supranational levels and adjudicated by a plurality of institutions operating in these multiple layers. 109 Hence, assessing in a comparative perspective how the issue of voting rights for non-citizens has historically been dealt with in the US constitutional system raises useful insights to understand the current European challenges and provides some cautionary tales to appreciate the possible scenarios that might open up in the future in the European multilevel human rights system. 110 Th e US Constitution of 1787 'originally left voting rights, even in federal elections, in the hands of the states. ' 111 Consistent with the idea of a republican compound of states and peoples, 112 the Philadelphia Constitutional Convention rejected the hypothesis of establishing uniform electoral rules at the federal level, 113 specifying instead in Art. I, § 2 cl. 1 of the Constitution that the members of the House of Representatives would be chosen by the 'people of the several states, and the electors in each state shall have the qualifi cations requisite for electors of the most numerous branch of the state legislature.' Since the Senate, until the adoption of the 17 th Amendment in 1913, was also elected directly by the state legislatures, for all purposes this arrangement meant that it was for the states to decide who should be enfranchised, and that those eligible to vote at the state level were also able to cast ballots for the federal government.
'contained no defi nition of national citizenship.' 116 In this context, it was up to each of the constituent states to defi ne the boundaries of its citizenry (and, by implication, of the federal polity) and to accord to its members a series of local entitlements, such as political rights. Art. IV, § 2 cl. 1, however -rescuing a provision formerly codifi ed in the Articles of Confederation 117 -affi rmed that 'the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states,' with the purpose of ensuring that 'the citizens of the states ceased to be foreigners for the other states of the new Union without becoming their citizens.' 118 Th e fact that -for almost three-quarters of a century since the foundation of the US federation -the states had almost total control on the rights of political participation meant that the enfranchisement of non-citizens varied signifi cantly across the US. 119 On the one hand, several states introduced strict residency requirements aiming at preventing citizens of other US states (analogous to those called 'second-country nationals' in EU parlance) who had recently moved in the state from participating in elections there. 120 On the other hand, in other states voting rights were even extended to resident aliens ('third-country nationals'): 121 'as a chapter in the history of American federalism, the period of alien suff rage refl ected a conception of states as sovereign political entities. Th e states with alien suff rage allowed non-US citizens to participate in voting at all levels of American government, thereby turning them, explicitly, into "citizens" of the state itself.' 122 Th e original US constitutional arrangement began to reveal its limitations by the half of the 19 th century in connection with the thorny question of slavery. Since the 1770s a number of Northern states had granted state citizenship and voting rights to freed slaves, 123 and it had remained largely unsettled whether the slave-states could challenge the 'privileges and immunities' granted to freed slaves by free-states. 124 In its infamous Dred Scott decision, 125 however, the US Supreme
Court destroyed this fragile compromise by stating that 'negro[es] of African descent, […] who were brought into this country and sold as slaves' 126 could never be part of the US polity. Th e decision of the Court contributed to the explosion of the Civil War, which eventually -after the victory of the North -led to the abolition of slavery and to the adoption of two constitutional amendments that profoundly reshaped the relationship between the states and the federal government in the fi eld of citizenship and electoral rights.
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Th e 14 th Amendment -by establishing that 'all persons born or naturalized in the US […] are citizens of the US and of the state wherein they reside' and by prohibiting the states from abridging the privilege and immunities of the citizens of the US or depriving them from the due process and the equal protection of the laws -'made state citizenship a matter of federal constitutional law, defi ning it simply as residence in a state' 128 and simultaneously mandated the application of a federal standard of fundamental rights protection throughout the US.
129 Th e 15 th Amendment -by barring the States from denying or abridging the right to vote of US citizens on 'account of race, color, or previous condition of servitude ' and by granting to Congress the power to enforce the provision by appropriate legislation -'marked the fi rst time since the constitutional Convention in Philadelphia that the national government of the US grappled directly and extensively with the issues of voting rights.' 130 Yet, if the Reconstruction amendments sanctioned the involvement of the federal government in the fi eld of electoral rights, they did not eff ectively prevent many states from continuing to disenfranchise large parts of their population throughout the Jim Crow era. 131 131 Since the purpose of this work is to examine the regulation in the US of the right to vote for non-citizens ('second-country nationals' or 'third-country nationals') I will not address here the dramatic history of domestic disenfranchisement of African-Americans and other minority groups who, despite clearly being citizens of the US and of the state in which they resided, were deprived of their electoral rights at home because of their racial origin. It has to be acknowledged, however, that the struggle to solve the problem of African-American disenfranchisement has been the driving force of electoral rights reform in the US. Cf. L. Friedman, Law in America (Modern Library 2002) p. 69. 132 Pope v. Williams 193 US 621 (1904) (upholding a state law that required a US citizen who enters the state to make a declaration of his intention of becoming a citizen of the state before he can be registered as a voter) autonomy in regulating the suff rage of 'second-country nationals', since 'the privilege to vote in a state is within the jurisdiction of the state itself, to be exercised as the state may direct and upon such terms as to it may seem proper, provided, of course, no discrimination is made between individuals in violation of the Federal Constitution.' 133 States, moreover, also retained the power to enfranchise non-US citizens for local purposes and the Supreme Court upheld this practice in Minor v. Happerset:
134 by the 1920s, however, the tradition virtually disappeared. Denying that the states could have a compelling interest in preserving 'the purity of the ballot box' 147 the Court made clear that the right of participation in the democratic process ought to be guaranteed to US citizens anywhere they moved in the US.
On the contrary, the expansion of federal competences in the fi eld of electoral law did not directly benefi t aliens ('third-country nationals') as the power to enfranchise non-US citizens has remained within the purview of the US states. 148 Nevertheless, although recent trends have highlighted a renewed interest for immigrant suff rage at the local level, 149 the issue of voting rights for non-US citizens was mainly dealt with indirectly through the adoption by Congress of uniform federal naturalization rules that facilitate the acquisition of US citizenship -and with it of electoral rights. 150 Whereas citizenship has always been ensured in the US to second-generation immigrants by the application of unconditional jus soli, 152 In sum, a short assessment of the regulation of electoral rights for non-citizens in the US federal system reveals an evolving pattern. Whereas the US states were originally sovereign in deciding the boundaries of the suff rage, a series of constitutional transformations establishing the primacy of federal citizenship over state citizenship 153 and constraining states' autonomy in the fi eld of electoral rights 154 have step by step expanded the competence of the federal government in the regulation of the franchise. As a result, some of the tensions and inconsistencies that had characterized the US regime of electoral rights for non-citizens have been solved. Today, especially, US citizens can move from one US state to another and participate in all state and federal elections held in their state of residency under conditions of equality. 155 No federal standard, instead, provides for the enfranchisement of non-US citizens, but alien residents can easily acquire US citizenship through a uniform federal procedure and thus become part of the US electorate. 156 What lessons can we draw from a comparison between the US and the European electoral rights regimes?
The present and future of the European electoral rights regime in comparative context A comparative assessment of the US federal experience reveals several similarities in the constitutional dynamics at play in the US and Europe. Firstly, both in the US and in Europe the regulation of electoral rights for non-citizens has been characterized by tensions and challenges: in the US, the interplay between state and federal rules historically produced contestations over the conception of the polity and the meaning of the right to vote analogous to those experienced in contemporary Europe. Secondly, both in the US and Europe, electoral rights regimes appear to evolve incrementally, with inconsistencies surfacing and being addressed over a long time span and through the concerted action of a plurality of institutions. Hence, in the US, despite the enactment of the 14 th and 15 th Amendments in the 1860s, it was only in the 1960s that the US Congress and the federal courts took the decisive step to ensure that the right to vote for US citizens would not be jeopardized when they travelled from one state to another of the US. 157 At the same time, however, major diff erences remain. Beside the peculiar link that exists in the US between electoral reforms and the struggle for AfricanAmerican enfranchisement, 158 there are structural diversities between the US and the European systems that can hardly be minimized. For instance, whereas in Europe member states are still sovereign in defi ning their nationality laws, the US Constitution -as the basic text of a new-founded community made of immigrants -originally gave Congress the power to adopt a uniform naturalization rule, signifi cantly changing the framework in which the demands for alien suff rage took place. 159 In addition, a series of subsequent developments have transformed the US voting rights system in a way still unknown to Europe. Constitutional amendments, legal reforms and a stronger political awareness of the need to address the challenge of voting rights as a single national democratic problem eventually led to the establishment of a more consistent political rights regime in the US. 160 It is diffi cult to predict whether Europe will experience a comparable development. A number of legal changes have recently taken place in Europe, mainly as a result of the jurisprudential and legal transformations occurring in the EU legal order. On the one hand, the EU Court of Justice (ECJ) and the ECtHR have expanded their case-law in the fi eld of electoral rights for non-citizens. On the other, the coming into force of the Lisbon Treaty has introduced some discrete innovations in the discipline of EU citizenship which could prospectively aff ect the regulation of voting rights for EU citizens. Despite their potential future relevance, nevertheless, these transformations do not yet evidence an evolutionary trend in Europe akin to that experienced in the US. From this point of view, additional reforms in EU law would appear to be required to address the main challenges and inconsistencies that afflict the regulation of voting rights for non-citizens in the European multilevel architecture.
Th e issue of the disenfranchisement of EU citizens was at the heart of several decisions of both the ECtHR and the ECJ. 161 Already in Matthews 162 the ECtHR had to decide whether the UK Act for the election of the European Parliament, by depriving a British citizen residing in Gibraltar of the right to vote, violated Article 3 of the 1 st additional Protocol of the ECHR. 163 Th e ECtHR declared the case admissible, arguing that the UK was responsible under the ECHR 'for securing the rights guaranteed by Art. 3 of Protocol No. 1 in Gibraltar regardless of whether the elections were purely domestic or European.' 164 On the merits, it found that the European Parliament contributed to the achievement of the principle of 'eff ective political democracy' 165 protected by the ECHR and that it was therefore for the ECtHR 'to determine in the last resort whether the requirements of Protocol No. 1 ha[d] been complied with.' 166 While recognizing that 'the State enjoys a wide margin of appreciation' 167 on electoral issues, then, the ECtHR ruled that 'in the circumstances of the present case, the very essence of the applicant's right to vote […] was denied.' 168 Similarly, in Aruba, 169 the ECJ subjected to strict scrutiny a Dutch law disenfranchising Dutch nationals residing in Aruba (a constituent country of the Kingdom of the Netherlands not subject to EU law) from the elections for the European Parliament. 170 Since the petitioners could 'rely on the rights conferred on citizens of the EU,' 171 the ECJ addressed the question whether 'a citizen of the EU resident or living in an overseas territory has the right to vote and to stand as a candidate in elections to the European Parliament,' 172 with the understanding that 'the defi nition of the persons entitled to vote and to stand for election falls within the competence of each Member State [but] in compliance with Community law.' 173 Given that the Dutch law unreasonably withheld voting rights for Dutch nationals residing in Aruba while allowing expatriate citizens residing in other non-member countries to vote for the European Parliament, however, the ECJ concluded that the Netherlands had unduly violated the general 'principle of equal treatment or non-discrimination.' 174 At the same time, in Gibraltar 175 (a case decided on the same day of Aruba and that had originated as a follow up to Matthews) 176 the ECJ upheld the decision of a member state to extend the franchise for the European Parliament to thirdcountry nationals. 177 Whereas Spain complained that the UK -in amending its electoral Act to comply with Matthews -had violated EU law by extending the franchise for the European Parliament to non-EU citizens, i.e., qualifi ed Commonwealth citizens, resident in Gibraltar, the ECJ rejected the argument that EU primary law excluded 'a person who is not a citizen of the EU, such as a qualifi ed Commonwealth citizen resident in Gibraltar, from being entitled to the right to vote and stand for election' 178 to the European Parliament. Th e ECJ, on the contrary, affi rmed that the electoral 'rights recognised by the Treaty are [not necessarily] limited to citizens of the EU.' 179 Taken together these decisions evidence a rising role of the ECJ and the ECtHR in the fi eld of voting rights and demonstrate how 'the creation of a Europe-wide personal status of citizen of the EU can result in a quite substantial intrusion into the national electoral sovereignty of the Member States.' 180 While Gibraltar (like Minor v. Happerset in the US context) affi rmed the autonomy of the member states in expanding the franchise to third-country nationals, Aruba and Matthews asserted the authority of the ECJ and of the ECtHR in reviewing the reasonableness of the states' disenfranchisement of EU citizens residing abroad. 181 Th ese precedents could therefore plant the seeds for future developments in judicial review of national laws and practices restricting the suff rage of EU citizens. At the same time, one needs to be aware that all cases dealt with the reach of voting rights for the European Parliament and concerned quite specifi c issue (linked to the peculiar status of the overseas territories of Gibraltar and Aruba). It is uncertain therefore whether these decisions will produce long-term eff ects in the regulation of electoral rights at the EU level. Similar cautions must surround the appreciation of the innovations introduced by the Lisbon Treaty. Th e entry into force of the new EU pact on 1 December 2009 has not brought about path-breaking reforms to the substance of EU citizens' rights. 182 Despite bringing human rights at the core of the European integration project (by attributing binding value to the EU Charter of Fundamental Rights and requiring the accession of the EU to the ECHR), 183 the Lisbon Treaty leaves unmodifi ed the voting rights clauses originally codifi ed in the TEC and does not grant additional competences to the EU in the fi eld of electoral law. 184 Nevertheless, following the case-law of the ECJ -which began around ten years ago to emphasize how EU citizenship 'is destined to be the fundamental status of nationals of the Member States,' 185 the Lisbon Treaty has maintained an amendment to the defi nition of EU citizenship originally proposed during the Constitutional Convention. 186 As already mentioned, 187 in fact, Articles 9 TEU and 20 TFEU (replacing former Article 17 TEC) now state that EU citizenship 'shall be additional to […] national citizenship' -with the wording 'shall be additional to' replacing 'shall complement.' 'Th is seems a very small and cosmetic amendment. It was however done for a reason and it is submitted that this modifi cation supports a move to-Voting Rights for Non-Citizens: EU and US Compared wards a more independent Union citizenship.' 188 Whereas a complementary EU citizenship cannot exist in the absence of a national citizenship, 189 'if EU citizenship is additional to national citizenship, then there might one day be EU citizenship without national citizenship.' 190 Th is innovation has a potential relevance on the regulation of electoral rights for EU citizens as an expanded conception of EU citizenship could be the basis for future decisions by the ECJ aimed at protecting EU citizens' voting rights when resident in another member state.
A number of very recent judicial pronouncements, indeed, reveal that the ECJ appears willing to make use of the concept of EU citizenship in order to expand the fundamental rights standards protected under EU law even to situations traditionally regarded as falling within the exclusive purview of the member states. Th e Rottmann 191 and Zambrano 192 cases are recent and well-known evidence in this regard. 193 Emphasizing the central role of EU citizenship in an enlarged Europe, therefore, it has been argued that the ECJ should review national electoral laws denying expatriate voting: these legal measures, by disenfranchising from national elections EU citizens who have moved to another EU state, 'discourage[] EU citizens from moving from their Member States of nationality to other Member States' 194 and unduly burden their right to free movement 195 (i.e., the Union's equivalent of the right to interstate travel in the US).
Yet, it is diffi cult to predict whether the ECJ will swiftly expand its oversight over states' franchise laws to ensure greater protection for the voting rights of EU citizens (as second-country nationals). As the example of the US cautions, the Supreme Court for almost a century refused to scrutinize states' electoral laws, even though the 14 th Amendment had clearly established the supremacy of federal over states' citizenship. Moreover, it can be questioned whether the action of the ECJ might achieve truly satisfactory results: were the ECJ to review under its free movement jurisprudence state laws disenfranchising EU citizens moving in another EU state, in fact, its decision would have an eff ect opposite to that of the US Supreme Court's decision in Dunn v. Blumstein. Whereas the latter forced the state of residence to enfranchise all resident US citizens, the ECJ would only compel the state of nationality to grant absentee ballots to its expatriate citizens without, however, empowering them to vote in their new EU state of residence.
As a consequence, it seems that only additional developments within the European multilevel architecture would be capable of providing a satisfactory answer to the inconsistencies emerging in the fi eld of electoral rights for non-citizens. From a normative point of view, it might be advisable for the member states and the EU institutions to tackle the democratic challenge posed by the enfranchisement of non-citizens by devising further changes in EU primary and secondary law. 196 Elsewhere I have advanced several proposals for reforms de jure condendo which I shall not discuss in this article. 197 What has to be remarked, however, is that any future discussion about the legal tools to overcome the tensions of the European electoral rights regime will have to address the broader question of the nature of the European political community as well. 198 Indeed, there are at least two competing visions about the purpose of the European integration project and 196 Cf. R. Rubio Marin, Immigration as a Democratic Challenge (Cambridge UP 2000). In support of a normative approach to the questions of European citizenship latu sensu cf. M. La Torre, 'Citizenship, Constitution and the European Union', in M. La Torre (ed.), European Citizenship: An Institutional Challenge (Kluwer 1998) p. 435 who argues at p. 437 that since the concept of EU citizenship is 'not yet permanent and allows for evolution, an evolutive interpretation of it and even a de lege ferenda approach are legitimate.' 197 Cf. Fabbrini, supra n. 8, p. 30 et seq., where I argue that, on the one hand, the states could amend the EU treaties in order to allow EU citizens residing in another member state to vote also in national elections there; and, on the other hand, the EU institutions could enact legislation to ensure voting rights at the local level for all long-term resident third-country nationals; or -more structurally -the member states could empower the EU to enact a uniform naturalization law by which aliens could directly acquire EU citizenship and rights.
198 For a refl ection on the European political identity and its legitimacy compare M.P. 
Conclusion
Th is article has analysed the regulation of electoral rights for non-citizens in the European multilevel constitutional architecture. Its purpose has been to examine the critical implications that emerge in the fi eld of electoral rights for non-citizens from the complex interaction between national and transnational law in Europe, in a comparative perspective with the US federal experience. Th e article has argued that the overlap and the interplay between domestic and supranational law have produced new challenges and pressures in the fi eld of electoral rights for noncitizens. In particular, it has been maintained that the development of a substantive body of laws regulating voting rights beyond the states has placed under strain those domestic laws and practices constraining the electoral entitlements of secondcountry nationals or tout court disenfranchising third-country nationals.
A summary review of national legislation regulating voting rights for non-citizens has revealed the existence of signifi cant diff erences among the EU member states on the issue of alien suff rage. Whereas there are countries which have adopted a broad conception of the franchise, extending voting rights to non-citizens even in national elections, in other member states an extremely restrictive approach has traditionally prevailed, preventing any extension of the suff rage to aliens. Despite these variations among the EU countries, however, since the 1990s member states have lost their full sovereignty on the issue of electoral rights for non-citizens as a consequence of the growing impact of supranational law. While the CPFPL has enhanced the right of political participation for third-country nationals at the local level, the EU Treaty has established a right for secondcountry nationals who permanently reside in another EU member state to cast a ballot in local and EU elections in their member state of residence.
Th is complex overlap of domestic and supranational laws has created new tensions and inconsistencies in the picture of electoral rights for non-citizens in Europe. As I have claimed, however, these challenges are not sui generis: rather, they are refl ected in the US federal experience. In the original US constitutional arrangement, competence on electoral rights for non-citizens was reserved to the states, which had widely diverging laws. Th rough a series of constitutional, legislative and judicial reforms, however, the federal government step by step intervened in the regulation of the electoral rights of non-citizens, especially in order to ensure that US citizens could enjoy voting rights for all elections in any state in which they resided. Th e power to extend voting rights to third-country nationals, instead, still today belongs the states, but the federation has been empowered since its foundation to enact a general naturalization act that allows aliens to become US citizens, and acquire electoral rights, by following a uniform procedure.
In light of the US example, the developments triggered in Europe by the recent case-law of the ECJ and the ECtHR and by the entry into force of the Lisbon
